Mr. Siria stated that his investigation indicated that
the accident victim had previously shut the machine off
by climbing out on the track, and when he first observed
the machine, the gear was between second and third, rather
than the neutral or "lock-out" position.  He concluded
that the victim had pushed the lever from outside opening
the throttle, and that instead of shutting the machine off,
the machine went forward throwing the victim off (Tr. 8-9).

On cross-examination, Mr. Siria stated that he has
never operated any surface mine heavy equipment, including
an International TD 25 Dozer, and that he did not examine
the cited machine in question in any detail.  He did examine
the throttle and linkage, and while he did sit in the cab,
he did not test the brakes or transmission, nor did he start
the machine up (Tr. 9) .  He did not use the throttle when
the machine was running, and he relied on statements given
to him during his investigation to support his conclusion
that the throttle did not work.  He confirmed that he had
no personal knowledge as to whether the throttle- worked or
not, nor did he have any idea as to why "hot" and "cold"
made any difference to shift linkage (Tr. 10).

Mr. Siria stated that the dozer transmission lock-out
device was operative, and he stated that he sat in the machine
cab and he described the operating positions of the transmission
shift lever (Tr. 11-12) .  He stated that not all equipment
defects necessarily render a machine "unsafe" and in violation
of the cited safety standard, and he defined "safe" as "where
it would not be likely to harm someone that was operating
it" (Tr. 13) .  He believed that the failure or inability to
throttle down the machine was unsafe because this was the
or.ly means for shutting it off, but he conceded that the
machine could be stopped from inside the cab by dropping
the blades to turn it off, and that this alternative method
would be safe (Tr. 13).

Mr. Siria conceded that there were no eye witnesses
to the accident and that MSHA did not know how it occurred.
He stated that the accident victim was 62 years old, had
31 years of mining experience, six of which were as a dozer
operator.  He did not investigate the victim's health, and
he found it surprising that anyone would fail to lock out
the dozer transmission.  He explained further as follows
(Tr. 16) :

Q.  And you feel that that throttle was
the cause of his death?

A.  Yes.
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